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Two-maonth strike against regional transit bus company was a work stoppage, as the buses stopped running and no revenue
came in. When the prior collective bargaining confract expired, the employer's unilateral change of terms of employment was
not a lockout, because employment remained available.
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** CORRECTED DECISION **

At a hearing before the full Board of Review on February 8, 2006, the claimants were present and represented by their union’s
business agent; the employer was represented by its Director of Administration, it's Chief Financial Officer and an agent.

The appeals of the claimants are from determinations of the Commissioner which found that the unemployment of the claimants
was due to a stoppage of work which existed because of a labor dispute at their place of employment and that they were subject
to disqualification under section 25(b) of Chapter 151A of the General Law, with respect to claims filed by them beginning in
July 2004, and various dates thereafier. In accordance with . L. c. 151A, § 39(d}, the Commissioner referred the cases to the
Board for a hearing and a decision.

Section 25(b) of Chapter 151A of the General Laws provides, in part, as follows:

Section 25. No waiting period shall be allowed and no benefits shall be paid to an individual under this chapter for—

(b) Any week with respect to which the commissioner finds that his unemployment is due t© a stoppage of work which exists
because of a labor dispute at the factory, establishment or other premises at which he was last employed; provided,
however, that nothing in this subsection shall be construed so as to deny benefits to an otherwise eligible individual (1)
who becomes involuntarily unemployed during the period of the negotiation of a collective bargaining confract, in which
case the individual shall receive benefits for the period of his unemployment but in no event beyvond the date of the
commencement of a strike; or (2) who is not recalled to work within one week following the termination of the labor dispute;
and provided, further, that this subsection shall not apply if it is shown to the satisfaction of the commissioner that:—

(1) The employee is not participating in or financing or directly interested in the labor dispute which caused the stoppage of
work; and that

(2) The employee does not belong to a grade or class of workers of which, immediately before the commencement of the
stoppage, there were members employed at the premises at which the stoppage occurs, any of whom are participating in or
financing or directly interested in the dispute, except that an individual for whom no work is available and who 15 not a
member of or eligible to membership in the group or organization which caused the stoppage, shall not be considered as
belonging to the same grade or class of workers as
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those who are responsible for the stoppage of work; provided, further, that if, in any case. separate branches of work which
are commonly conducted as separate businesses in separate premises are conducted in separate departments of the
same premises. each such department may, for the purposes of this subsection, be deemed a separate factory,
establishment or other premises.

(3) For the purposes of this chapter. the payment of reqular union dues or assessments shall not be construed as
participating in or financing or being directly interested in a labor dispute.

(4} The individual has, subsequent to his unemployment because of a labor dispute, obtained employment, and has been
paid wages of not less than the amount specified in clause (a) of section twenty-four; provided, however, that during the
existence of such labor dispute the wages of such individual used for the determination of his benefit rights shall not
include any wages such individual earned from the employer involved in such labor dispute.

In addition to the foregoing, an employee shall not be denied benefits as the result of an employer's lockout. whether or not
there is a stoppage of work, if such employees are ready, willing and able to work under the terms and conditions of the
existing or expired confract pending the negotiation of a new contract unless the employer shows by a preponderance of
evidence that the lockout is in response to: (a) acts of repeated and substantial damage to the employer's property, or (b)
repeated threats of imminent, substantial damage; provided, however, that such damage or threats of damage are caused
or directed by members of the bargaining unit with the express or implied approval of the officers of such unit, and the
employer has taken all reasonable measures to prevent such damage to property and such efforts have been
unsuccessful.

A lockout, as used in this subsection, shall exist whether or not such action is to obtain for the employer more
advantageous terms when an employer fails to provide employment to his employees with whom he is engaged in a labor
dispute, either by physically closing his plant or informing his employees that there will be no work until the labor dispute
has terminated.

Findings of Fact:

1. The employer, [XXX], provides fixed route and paratransit bus and van service for peaple in and around the city of [YYY],
Massachusetts, as well as thirteen towns surrounding [YYY]. It operates out of only one facility located at [address] in

YYY].

2. [XXx] employs a total of approximately 150 individuals at the facility, approximately 135 of whom are represented by a
collective bargaining unit, [Union].

3. The claimants, all members of [Union]. were part of the union workforce that included bus-drivers, van-drivers,
maintenance workers, mechanics, and a counting-room clerk.

4. [Union] and [XXX] were parties to a collective bargaining agreement govemning the terms and conditions of employment
for [Union] members, and expired on June 30, 2004,



PAGE 3 M-61677-M-61683

5. Efforts o negotiate an Immediate successor agreement were unsuccessful. Although [Union) membership was ready,
willing, and able to work under the terms and conditions of the expired contract pending the negotiation of a new contract,
on July 7, 2004, [XXX] unilaterally imposed new working terms and conditions on the members. Those terms and
conditions raised employee contributions for health insurance premiums, froze vacation progressions, froze wages, and
discontinued overtime for some safety checks performed by drivers.

6. Because of [XXX's] actions, [Union] called a strike against [XXX] effective July 7, 2004.

7. [Union] erected picket lines at [XXX's] facility. The pickets were orderly, and there was no evidence of violence, damage,
or threats of damage. Pickets were maintained 24 hours a day, 7 days a week.

8. During the sftrike, the facility was open and all of the approximately 15 non-union employees reported o work without
incident XXX] did not hire temporary workers.

9. [XxX] measures production by ridership; that is, the number or passengers transported.

10. Production figures for the three months prior 1o the dispute compared to the same three months in the prior year were as
follows:

April 2004 217,941  April 2003 246,696
May 2004 213,384 May 2003 246,179
June 2004 233 586 June 2003 231,478

11. During the dispute, there was no ridership and no revenue from ridership, and no buses ran.

12. During the strike, [XXX] had work available for all its employees. Although police officers guarded the [XXX] facility, no
employee was prevented from entering to report for work, and [XXX] never informed [Union] or its members that they could
notwork. No [Union] members, however, crossed the picket line to work.

13. During the dispute, [XXX] stopped paying the premiums on health insurance for the [Union] members. They were able
to maintain health insurance coverage, however, by paying the entire premium on their own.

14. On September 11, 2004, [XXX] and [Union] orally agreed to a tentative contract and all the [Union] members retfumed to
work. A summary agreement, which defined the changes made in the expired confract. was signed by the parties in
October 2004. As of the date of the Board's hearing, February 8, 2006, a new contract has not been executed.

Conclusions of Law:

The issue in this case is whether the unemployment of the claimants was due 1o a work stoppage because of a labor dispute at
their place of employment in accordance with section 25(b) of G. L. c. 151A. If ihe Board so finds, it must then determine
whelther the claimants meet any of the exemptions contained in subsections (1) through (4) of section 25(b).

The unemployment of the claimants during the weeks here under consideration was caused by a labor dispute between the
employing unit and the [Union], when the lafier called a strike on July 7, 2004. The claimants, by not reporting o work,
pariicipated in the labor dispute, and were, as [Union] bargaining unit members, directly interested in ils oulcome.
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The proper inquiry for the Board in determining the exislence of a smppaga nf wurh is whemar the employer's upemnuns weare
subslantially curtalled as a result of a labor dispute. Wesl :

378 Mass. 51, 55 (1978); Wﬂmmmm Mass. 295, 298
(2002). The question of how much disruption of normal operations is necessary lo constitule a stoppage of work Is a malier of
degree. Weslinghouse at 56, Where a labor dispute blocks a substantial amount of work which would otherwise be done, a
work stoppage exists. Adomaitis v. Director of the Div. of Employment Sec., 334 Mass. 520, 524 (1956).

In applying the legal standard to the facts found, the Board concludes that the normal activities and caily operations of the
employing unit were substantially curtailed because of the labor dispute.

During the dispute, there was no ridership and no revenue from ridership, and no buses ran. Although [Union] alleges that
[XXX] did provide some van service for certain riders in its capacity as a vendor for what it called “Parafransit Brokerage
Services,” it is unclear from the evidence presented by [Union] who provided such services and 1o what extent van services
were provided to the general public.

[Union] argues that when the old collective bargaining agreement expired, its members were reacy, willing and able to work
under the terms and conditions of the expired contract pending the negotiation of a new confract, but that OCX] unilaterally
imposed new working terms and conditions on the members causing them to strike. That imposition, the union claims,
consliluted a "Lockout” under G. L. ¢. 151A, § 25(b){4), and the claimants should not be denied benefits. A "Lockout” is defined
under section 25(b)(4) as a point in ime °...when an employer fails to provide employment to his employees with whom he is
engaged in a labor dispule, either by physically closing his plant or informing his employees that there will be no work until the
labor dispute has terminated.” Neither of those conditions was present In these cases. During the labor gispute, POOX] had work
for all its employees. It never Informed the [Union] members that they could not work; the facility was physically open, and no
employees were prevented from entering or leaving. In fact, all non-union employees reported for work. In summary, there is
no basis o conclude that [XXX] engaged in a lockout as defined by the statute.

Accordingly, the Board concludes that under G. L. c. 151A. § 25(b), the normal activities and daily operations of the employing
unit were substantially curtailed because of the labor dispute and that curtailment caused a stoppage of work. Further, the
claimants do not meet any of the requirements for exemption from disqualification under section 25(b).

The determination of the Commissioner is afirmed. The claimanis are denied benefits.
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